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1. Introduction 
 

This submission has been prepared by The Real Estate Institute of New South Wales Limited 
(REINSW) and is in response to consultation on the role of the NSW Civil and Administrative 
Tribunal (NCAT) in tenancy disputes.   

REINSW is the largest professional association of real estate agents and other property 
professionals in New South Wales. REINSW seeks to promote the interests of its members 
and the property sector on property-related issues. In doing so, REINSW plays a substantial 
role in the formation of regulatory policy in New South Wales. 

This submission has been prepared in consultation with REINSW’s Property Management 
Chapter Committee who are licensed real estate professionals with experience and expertise 
in the field of property management. Their extensive knowledge of the industry, and their first-
hand experience with NCAT for tenancy matters, allows them to offer valuable insight and 
feedback into the experience of a party navigating the Tribunal system, aspects of the Tribunal 
system which are working well in practice as well as opportunities for improvement based on 
current challenges experienced by parties to proceedings.     

2. Impact of the Residential Tenancies Amendment Act 
2024 on NCAT proceedings 

On 31 October 2024, the Residential Tenancies Amendment Act 2024 (RTA Act) received 
assent. The RTA Act makes significant changes to the Residential Tenancies Act 2010 (NSW) 
(RT Act) including, most notably: 

• abolishing no ground terminations for periodic tenancies (section 85 of the RT Act) 
and removing a landlord’s right to end a lease at the end of a fixed term (section 84 
of the RT Act) and introducing prescribed grounds for termination instead; and 
 

• making changes to the laws on pets in rental accommodation so that landlords will 
only be permitted to refuse a pet application made by a tenant on prescribed grounds 
and will only be allowed to impose “reasonable conditions” when granting consent.  

The provisions relating to terminations and changes to the laws on pets will commence by 
proclamation.  

REINSW’s view is that these residential tenancy reforms are likely to significantly increase 
tenancy disputes between landlords and tenants as to the basis on which a termination notice 
was issued, on whether the landlord’s grounds for refusing consent to keep a pet are 
applicable, and on whether any conditions imposed by the landlord are reasonable. REINSW 
is concerned that this will increase the number of matters which end up at NCAT, as has been 
demonstrated in the Victorian Civil and Administrative Tribunal (VCAT) system post the 
introduction of similar tenancy reforms in Victoria.  

The impact of similar tenancy reforms on the VCAT system resulted in it implementing a 
“VCAT Backlog Recovery Program” with a dedicated member and registry resources to  
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address its growing caseload due to “challenges in the rental market, COVID-19 pandemic 
and new rental laws”.1  

REINSW’s view is that changes arising from the RTA Act will see an increase in NCAT’s 
caseload, deplete its resources and cause unnecessary time and expense to the parties. This 
will prejudice landlords and tenants alike by increasing hearing wait times, making it harder 
for parties to resolve a matter in a timely manner. REINSW recommends NCAT ensures it 
has adequate resources in the Consumer and Commercial Division ahead of these reforms 
commencing to ensure that it can keep up with the likely increased caseload.       

3. NCAT Portal 
REINSW has received feedback from agents about issues they have experienced with the 
new NCAT online portal. These issues, some of which REINSW raised with NCAT earlier this 
year and some of which are subsequent feedback from agents, are set out in detail below.  

• Portal not user-friendly: agents have expressed views that the portal (and lodgement 
process) remains difficult to navigate, even for experienced practitioners. It lacks the 
detailed prompts which were present in the previous NCAT portal which helped to 
guide users through the process.  
  

• NCAT Orders: REINSW understands that orders are not available to be downloaded 
directly from the portal after a hearing and are only sent by email. Furthermore, the 
orders are only emailed to the main account holder as opposed to the property 
manager who attended the hearing.  
 

• Application process: agents have expressed the following concerns and difficulties 
when lodging applications through the new portal:  
 

o The application lodgement process is unclear and hard to navigate. Even 
experienced property managers (let alone lay persons) are having trouble 
interpreting the correct section under which to make an application by using 
the table provided on the portal whereas the previous portal provided clear 
prompts and guidance.  
 

o The application is not available to review, or reference, from the portal. 
 

o The previous application form was more user-friendly. When submitting an 
application, orders must be entered manually and it is easy to miss an order, 
enter an incorrect order, or enter an order unable to be made. This is especially 
difficult for tenants and property managers who do not use the system on a 
regular basis. 

 
o REINSW understands that NCAT will not always be able to accommodate 

parties’ availability, given its caseload. However, it is difficult for a property 
manager to represent the landlord if a hearing or listing falls at a time when 
they are on leave (which is a statutory entitlement) or are simply unavailable to 
attend. REINSW understands from agents in practice that, when this occurs,  

 
1 Victorian Civil and Administrative Tribunal, ‘VCAT to clear residential tenancy backlog by end of 2024’ (media 
release: 10 October 2023)  
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NCAT requires another employee to attend in the property manager’s absence. 
However, this may prejudice the landlord as that employee may not have a 
detailed knowledge of the matter’s history or, in small regional offices, might 
not be suitably experienced to present a case. REINSW recommends that 
there should be more flexibility on seeking an adjournment where a property 
manager has legitimate grounds for non-attendance (for example, providing a 
medical certificate or proof of compassionate grounds for leave). REINSW also 
recommends that the application form should allow parties to record prior 
arranged leave commitments so that the NCAT registry can take this into 
consideration when listing the matter, if appropriate, and having regard to its 
internal case management procedures.   
 

o The process for withdrawing an NCAT application is not clear. NCAT’s website 
requires a “request to withdraw a Consumer and Commercial Division 
application” form to be completed and sent to the “NCAT Registry office 
managing [the] case by email, post or in person”.2 However, REINSW is aware 
that an agent recently followed these instructions and was subsequently 
instructed to upload the form to the online portal to withdraw their application. 
REINSW recommends clarifying this process on NCAT’s website so that there 
is no confusion.  
 

o There is no effective way to lodge an application if the online portal is not 
working. REINSW is aware that an agent was recently instructed by a landlord 
to lodge an application on the last day permitted to do so. NCAT’s portal was 
not operating so the agent attempted to lodge it at a Service NSW location. 
Service NSW was not able to complete the form as they only had one field 
available for the landlord and tenant’s names. Service NSW asked the agent 
to seek instructions from NCAT as to how to proceed, but at this point, it was 
4:35pm and the NCAT registry had closed for the day. Although the application 
was eventually lodged, the party names in the application was incorrect which 
then needed to be explained to the Tribunal member. REINSW recommends 
that NCAT liaise with Service NSW to update their online application form to 
allow multiple parties to be listed so that there is an alternative means of 
correctly lodging an application if the NCAT online portal is not operational.      

 
• Delays associated with the portal: agents have reported the following delays 

associated with the new portal:  
 

o It can take overnight for a new user’s registration to be set up (i.e. for their login 
information to come through attached to the agency), although the agent 
providing this feedback noted this occurred when the new portal first opened 
for use, and so the time for registration may have improved since then.  
 

o Agents have provided feedback to REINSW about delays in obtaining a copy 
of urgent orders. One agent reported that it took 12 days to obtain the order for 
immediate vacant possession. When they called NCAT’s helpline, the new 
portal was cited as the issue. Another agent provided feedback that NCAT 
made an order to pay and an effective immediate termination order. However,  
 
 

 
2 NSW Civil and Administrative Tribunal ‘Withdraw your application’ NCAT (web page, 1 August 2024) 
https://ncat.nsw.gov.au/how-ncat-works/how-to-apply/withdraw-your-application.html  

https://ncat.nsw.gov.au/how-ncat-works/how-to-apply/withdraw-your-application.html
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the orders were not emailed to the agent until the next day and, when 
they were, the order for vacant possession was missing.  

 
o For applications made last year, it took 2-3 weeks for hearing notices to come 

through. This year, provided the application was not rejected, applications have 
come through the same day. 

 
o An agent reported that when they lodged an application for termination due to 

non-payment of rent, the address in NCAT changed to the lot number rather 
than the street number. As a result, the hearing was adjourned for 4 weeks to 
allow the address to be updated.  

 
• Supporting documents: agents have reported the following concerns about the 

lodgement of supporting documents:  
 

o There appears to be inconsistent approaches to providing supporting 
documents and evidence. Depending on the hearing forum, and the Tribunal 
member, sometimes a physical copy of this documentation is required whereas 
other Tribunal members are happy to refer to supporting documents which has 
been lodged electronically. This inconsistent approach to evidence complicates 
the hearing preparation process.  
 

o The number of supporting documents which can be uploaded to the portal are 
limited to 5, which, for anything but the most straightforward matters, is simply 
insufficient. REINSW recommends that NCAT either allow more supporting 
documents to be filed or clarify the nature and scope of supporting documents 
to be provided at this stage of proceedings. For example, does NCAT require 
full hearing documents to be uploaded (which are time consuming to prepare 
and may not be required if an agreement is subsequently reached with the 
tenant) or is only basic information (such as a termination or lease) required 
when the application is lodged? More information about the purpose of the 
supporting document would be helpful for parties so that they can meet NCAT’s 
expectations and expedite proceedings going forward.   

 
o The file size for the ingoing and outgoing inspection reports are too large to be 

loaded into the portal during the application lodgement process. 
 

o There have been difficulties uploading supporting documents as a PDF, even 
though this is the only file type supported during the online application 
lodgement process. For example, one agent uploaded the supporting 
documents as a PDF, and the website showed the application as having been 
lodged. The agent was not notified that the application had not been correctly 
uploaded due to an issue with the supporting document’s file. It was only when 
the agent had not received a hearing notice that they re-checked the portal and 
saw that the application had been rejected. Upon liaising with NCAT e-services, 
it appeared the application had been rejected because there had been an issue 
opening the PDF supporting documents uploaded as part of the application. 

 
REINSW recommends NCAT considers how it can rectify these portal issues to ensure that 
the portal provides a good user experience for all parties and, where relevant, provide clear 
instructions to parties (for example, how to withdraw an application, what steps to take if the 
portal is down, what kinds of supporting documents are required etc?). 
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4. Hearing venues and virtual attendance policy 
REINSW is concerned about the impact that NCAT venue closures and a recent sheriff strike 
has had on tenancy matters, especially for parties in regional New South Wales. These venue 
closures and strikes have resulted in tenancy matters being transferred to alternative hearing 
locations, which require parties to a tenancy dispute to travel extensive distances (sometimes 
upwards of 150km) to attend a listing or hearing.  

Under normal circumstances, REINSW supports in-person hearings because having the 
parties in one room can facilitate the resolution of proceedings by adding a “human element”. 
However, REINSW’s view is that there is a time and a place for attendance via video 
conference or telephone. For parties in regional areas, for instance, the distance can present 
significant challenges. REINSW has raised these challenges in previous correspondence with 
NCAT on this issue but, in summary, it can:  

• Impact the safety of tenants and agents as it requires them to drive long distances on 
busy highways to attend hearings or listings. For property managers, the company cars 
provided for their role are small models intended for covering small distances between 
property listings, not 200km on country roads.  
 

• Impacts tenants’ access to justice as, in many cases, there are no public transport 
options available to reach a hearing venue and some tenants may not own a car. 
 

• Affects agents’ workload as it takes significant time out of their day to drive to attend a 
short listing, hearing or adjourned hearing.  
 

• Affects real estate agencies’ resourcing and staffing arrangements because there are 
fewer people in the office.  
 

• Increases company car maintenance and petrol costs.  
 

• Increases landlord’s costs because, on top of other hearing costs, agents will need to 
charge travel time as part of their fees. As a result, unless a claim is more than $1,000, 
it is often not worth a landlord pursuing it once the agent’s representation costs and 
other hearing costs are considered.  

 

REINSW also refers NCAT to Annexure A to this submission which summarises the impact 
that these venue transfers have had on agents. This summary was provided to NCAT last year 
when REINSW first raised these concerns, and their impact on parties to tenancy disputes is 
still ongoing and relevant.  

REINSW understands that, currently, parties may only attend a hearing virtually for travel 
which is more than 200km or 2 hours or longer. REINSW’s view is that any party required to 
drive more than one hour should be permitted to attend virtually due to time, resourcing and 
road safety reasons. Furthermore, this approach to virtual hearings seems to be applied 
inconsistently in practice with some agents reporting that they are automatically granted virtual 
hearings, while others have not been permitted to attend via videoconference.  
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There also seems to be an inconsistent application between parties to a matter. REINSW is 
aware of a recent matter where a video link was provided to the parties. The agent attended 
via that link and the tenant did not attend the hearing at all. The Tribunal Member informed 
the agent that the audiovisual link was only for the tenant (despite there being no mention of 
this when the link was provided to the parties) and required the agent to immediately drive to 
the hearing forum before the Tribunal Member would hear the matter.  

REINSW recommends that parties should be able to attend a hearing virtually if the hearing 
venue is not easily accessible to attend in person, and that NCAT should update its policy so 
that Members must grant permission for parties to attend virtually if they are located more than 
one hour’s drive from the hearing forum or have an alternative good reason.   

5. Other operational procedure issues 
 

REINSW provided detailed feedback about operational procedures in its submission in 
response to issues arising from NCAT hearings and the federal jurisdiction issue, dated 14 
March 2022 which is enclosed as Annexure B to this submission (Hearing Feedback 
Submission). REINSW’s view is that many of the matters raised in that submission are 
ongoing and are still relevant to the scope of this review.     

While REINSW refers NCAT to that submission for an in-depth explanation of those issues, 
some of the main issues raised are as follows.    

• Federal Jurisdiction Issue: this has been a long-standing issue arising from the 
decision of the High Court in Burns v Gaynor [2018] HCA 15, the effect of which means 
that parties to property-related matters who reside interstate cannot have their matter 
determined by NCAT but must apply to the Local or District Court instead. The Federal 
Jurisdiction Issue means that property-related proceedings involving interstate parties 
are:  
 

o Time consuming - they must progress through the regular court system over 
NCAT, the latter of which is intended to be a “simple, quick and effective 
process for resolving disputes and resolving administrative actions”. 
 

o Expensive - they may require legal advice and representation and parties may 
incur other significant ancillary losses – for example, loss of a first home 
owners buyer’s grant because of delays in hearing the matter in a timely 
manner.  

 
o Confusing - some property-related matters must still file an application in 

NCAT, obtain a letter referring them to the Local or District Court and then 
seek leave of that court to commence proceedings. Agents have also reported 
to REINSW that some Judges or Magistrates seemed uncertain whether they 
have the power to hear proceedings or make the orders sought.  

 
o Inefficient from a resourcing perspective - such matters also take up the 

Court’s valuable time and resources for relatively straightforward matters 
which could otherwise be determined by a Tribunal. 
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The delays and difficulties associated with the Federal Jurisdiction Issue sometimes 
prevent landlords from bringing genuine cases altogether. REINSW believes the same 
would be true for tenants. REINSW is aware of a recent media story where a tenant 
had a matter for ongoing, unresolved mould issues dismissed because the landlord 
lived interstate. As described in more detail below, it also impacts third parties such as 
purchasers.   

The Federal Jurisdiction Issue appears to be of particular concern for communities on 
the boarder of different States and Territories where tenants need only travel short 
distances to classify as “interstate”, thus requiring a landlord to pursue the matter 
through the regular court system, if at all.  

REINSW has previously addressed this issue in several submissions to NCAT and has 
also liaised with the Attorney General of New South Wales to try to resolve this matter 
due to the impact that it has on property-related matters and affected consumers.  

REINSW recently received a letter from the Attorney General indicating that it did not 
share the same concerns as REINSW in relation to the Federal Jurisdiction Issue 
because Part 3A of the Civil and Administrative Tribunal Act 2013 (NSW) (NCAT Act) 
ensures that a party does not need to pay additional filing fees unless the nature of 
their claim varies substantially and allows the Court to grant leave for a party to be 
represented by a person who is not an Australian Legal Practitioner. REINSW’s view 
is that higher application fees, and legal representation costs, are factors but do not 
reflect the extent of this issue and its implications for the parties. In REINSW’s Hearing 
Feedback Submission, it provided a case study where a tenanted property was sold, 
and settlement was delayed due to the tenant failing to give vacant possession. In 
these circumstances, the cost was not higher application fees or representation costs, 
but the purchaser’s loss of their first Home Buyers Grant because they were unable to 
obtain a hearing before it expired due to delays caused by the Federal Jurisdiction 
Issue. The purchaser was significantly and negatively impacted by the Federal 
Jurisdiction Issue, despite REINSW trying to prevent these situations from occurring 
with its lobbying to have the issue resolved.      

REINSW has proposed a number of potential solutions to the Federal Jurisdiction 
Issue, such as inserting a provision into the NCAT Act to make the Tribunal a court of 
record, similar to section 164(1) of the Queensland Civil and Administrative Tribunal 
Act 2009 (QLD), which was upheld in Owen v Menzies [2012] QCA 170. It also 
suggested allowing an agent residing in NSW to make an application on behalf of the 
interstate landlord akin to section 190(3) of the Residential Tenancies Act 2010 (NSW) 
which permits an agent to apply to NCAT on the landlord’s behalf.  

However, if these suggestions are not suitable for NCAT, REINSW would be happy to 
work with NCAT and the Attorney General to devise a viable solution. Irrespective of 
how, REINSW recommends that a solution needs to be reached to streamline the 
administration of justice for matters involving interstate parties.  

• Notification of hearings and hearing dates: in REINSW’s Hearing Feedback 
Submission it raised issues of agents, on behalf of respondent landlords, not receiving 
adequate service of an application or hearing date often due to incorrect details being 
entered on the initiating application.  
 
In a response to REINSW’s Hearing Feedback Submission, NCAT outlined its 
processes regarding service as well as how a Tribunal Member determines whether  
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a party has been appropriately serviced before hearing a matter ex parte. However, 
REINSW has received feedback from agents that this is a common, ongoing issue of 
concern – especially if incorrect details are entered from the outset. 
 
For example, REINSW is aware of a matter where a tenant to a bond dispute entered 
an incorrect email and postal address as well as incorrect respondent details so the 
agent was unable to access the hearing link in the online portal. The agent made a 
request to update these details at the first conciliation, but they were not  updated, 
and the formal hearing notice was also sent to the incorrect address. REINSW is 
concerned that without adequate notice of service, it can result in matters being 
resolved in favour of the applicant at the first hearing date if the respondent has not 
appeared. REINSW reiterates recommendations made in that submission that, 
where a respondent does not appear, the applicant should be required to show proof 
of having notified the respondent by email and proof of the respondent’s email 
address, or consider other alternative ways to address this issue, so that the 
respondent has the opportunity to answer the case against them.  

 
• Delays arising from conciliation and hearing practices: In REINSW’s Hearing 

Feedback Submission it provided an example of a matter involving rent arrears where 
there was a 4-month delay between the date of the application and the matter’s 
hearing. REINSW’s view was that this delay financially prejudiced the landlord who 
did not receive rent for the duration of this period. Additionally, REINSW raised conflict 
of interest concerns because, in that matter, the conciliator was the same NCAT 
member who heard the final hearing despite conciliation being confidential.  
 
Although NCAT addressed such matters in its response to REINSW’s Hearing 
Feedback Submission, REINSW understands that hearing delays are of ongoing 
concern, with agents recently providing two examples of where it took approximately 
3 months between the lodgement of the application and the hearing. REINSW 
understands that another matter had taken 6 weeks to obtain a hearing, when usually 
this timeframe would be 2-3 weeks, and that this had significantly disadvantaged the 
landlord. REINSW reiterates recommendations made in its Hearing Feedback 
Submission that NCAT consider ways to reduce delays in the hearing of a matter.  
 

6. Summary  
In summary, REINSW:  

• recommends NCAT ensure it has adequate resources in the Consumer and 
Commercial Division ahead of the RTA Act reforms relating to termination and pets 
commencing to ensure it can keep up with the likely increased caseload; 
 

• recommends there should be more flexibility on seeking an adjournment for tenancy 
matters where a property manager has legitimate grounds for non-attendance (for 
example, providing a medical certificate or proof of compassionate grounds for leave). 
REINSW also recommends that the application form should allow parties to record 
prior arranged leave commitments so that the NCAT registry can take this into 
consideration when listing the matter, if appropriate, and having regard to its internal 
case management procedures;   
 

• recommends clarifying the process for withdrawing an application on NCAT’s website 
so that there is no confusion; 
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• recommends that NCAT liaise with Service NSW to update their online application form 
to allow multiple parties to be listed so that there is an alternative means of correctly 
lodging an application if the NCAT online portal is not operational; 
 

• recommends that NCAT either allow more supporting documents to be filed or clarify 
the nature and scope of supporting documents to be provided at this stage of 
proceedings. For example, does NCAT require full hearing documents to be uploaded 
(which are time consuming to prepare and may not be required if an agreement is 
subsequently reached with the tenant) or is only basic information (such as a 
termination or lease) required when the application is lodged? More information about 
the purpose of the supporting document would be helpful for parties so that they can 
meet NCAT’s expectations and expedite proceedings going forward; 
 

• recommends NCAT consider how they can rectify the NCAT portal issues raised above 
in paragraph 3 to this submission to ensure that the portal provides a good user 
experience for all parties and, where relevant, provide clear instructions to parties (for 
example, how to withdraw an application, what steps to take if the portal is down, what 
kinds of supporting documents are required etc);  
 

• recommends that parties should be able to attend a hearing virtually if the hearing 
venue is not easily accessible to attend in person, and that NCAT should update its 
policy so that Members must grant permission for parties to attend virtually if they are 
located more than one hour’s drive from the hearing forum or have an alternative good 
reason; 
 

• recommends that a solution to the Federal Jurisdiction Issue needs to be reached to 
streamline the administration of justice for matters involving interstate parties; 
 

• reiterates recommendations made in its Hearing Feedback Submission that, where a 
respondent does not appear, the applicant should be required to show proof of having 
notified the respondent by email and proof of the respondent’s email address, or 
consider other alternative ways to address issues related to service (especially service 
issues arising due to incorrect details being entered on the application), so that the 
respondent has the opportunity to answer the case against them; and  
 

• recommendations made in its Hearing Feedback Submission that NCAT consider 
ways to reduce delays in the hearing of a matter. 
 

7. Conclusion 
REINSW has considered the role of NCAT in tenancy disputes and has provided its comments 
above, aiming to provide input on as many pertinent aspects of this role as possible. However, 
REINSW’s resources are very limited and, accordingly, it does not have the capacity to 
undertake a thorough review and is unable to exhaustively investigate all potential issues in 
this submission. Nonetheless, REINSW has identified a number of matters that it believes will 
cause significant consumer detriment, some of which appear above.   
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REINSW appreciates the opportunity to provide this submission and would be pleased to 
discuss it further, if required.  

Yours faithfully 

 

Tim McKibbin 
Chief Executive Officer 
 



Annexure A 

The following pages include examples of technical difficulties and extended travel times for 
NCAT hearings that agents have experienced in tenancy matters.  





The Tribunal President’s direction in respect of virtual 
hearings have been updated. Parties are required to attend 
hearings unless they have travelling time of 2 hours or longer 
or 200 km or more. From the parties’ location to the hearing 
venue in Wagga Wagga does not meet the criteria. 

• The week of the April hearing two staff members were ill, leaving 
only two staff members in the office. 

• The agent’s experience was that usually, if the respondent didn’t 
attend the first hearing, the matter would be adjourned so the agent 
would have to make a second trip to Wagga Wagga.  

• The agent wasn’t opposed to face-to-face hearings as these had 
worked well when they could attend the courtroom in Albury. They 
were only opposed to the significant travel required to attend.  

• The agent was under the impression that the Albury courtroom 
remained open but that there was no tribunal member for Albury 
whereas there were three tribunal members in Wagga Wagga.  

• The agent expressed a view that it would be preferrable for one 
tribunal member to attend Albury once a week rather than requiring 
tenants, 20 real estate agencies and other services such as the 
Department of Housing, Homes Out West and similar organisations 
to drive to Wagga Wagga to attend hearings. 

• The agent expressed concerns that it was difficult for tenants to 
attend hearings and concerns about travel time, road closures due to 
flooding and the cost of fuel. On one occasion the agent was held up 
for 45 minutes due to a road accident. 

Albury to Wagga, 
Parkes to Orange 
or Dubbo, Yass to 
Queanbeyan 

Agents REINSW’s Compass Chapter Committee provided examples of agents 
being required to travel to attend hearings from Albury to Wagga, Yass to 
Queanbeyan and Parkes to Orange or Dubbo (a distance of up to 150km). 

Agent in Yass 
required to attend 
hearings in 
Queanbeyan 

An agent informed REINSW that agents previously attended hearings at Yass 
Courthouse but now had to travel to Queanbeyan courthouse which is 1.15 
hour away with no public transport from Yass. NCAT did not permit cases to 
be transferred to Goulburn which was only a 50 minute drive. This agent said 
that while telephone hearings were still common it could lead to “lengthy 
delays and often poorer outcomes” due to technology issues and lack of a 
“human element”. 

Agent in Port 
Macquarie 
required to attend 
hearings in Taree 

An agent informed REINSW that NCAT hearings are not being heard in Port 
Macquarie, rather in Taree, 85km away. This agency raised the following 
issues:  

• tenants are also impacted by venue closures; 
• there is a risk to agents driving this distance, on a highway, in a small 

company car; 
• the cost of petrol and vehicle maintenance is high; 
• it places strain on an agency’s staffing when staff members are out 

of the office for three plus hours (2 hours of travel plus hearing time) 
for an for an initial hearing which may proceed to formal hearing; 

• NCAT has refused applications for leave to appear by telephone 
when staff members had legitimate reasons (for example, a child 
with a disability) and instead they required another staff member to 
appear in their place. However, the other staff member wasn’t part 
of the tenancy so doesn’t have the relevant background knowledge.  



North Coast / 
Newcastle to 
Central Coast and 
Parramatta to 
Penrith 

REINSW has received feedback from calls received on its Helpline that some 
agents from the North Coast or Newcastle have had to travel to the Central 
Coast for hearings and some hearings usually heard at Parramatta have been 
heard in Penrith instead. This has started to become more of an issue since 
the return to face to face hearings. 

Dubbo Hearing venues are being allocated all over the state.  
 



Annexure B 

The following pages include REINSW’s submission in response to issues arising from NCAT 
hearings and jurisdiction issue dated 14 March 2022. 
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1. Introduction 
 

This Submission has been prepared by The Real Estate Institute of New South Wales Limited 
(REINSW) on its own initiative to raise awareness to several matters which have been areas 
of concern for members of REINSW. 

REINSW is the largest professional association of real estate agents and other property 
professionals in New South Wales. REINSW seeks to promote the interests of its members 
and the property sector on property-related issues. In doing so, REINSW plays a substantial 
role in the formation of regulatory policy in New South Wales. 

This Submission has been based on actual examples of issues which affect members of 
REINSW in the course of their day-to-day practice as property professionals, and, although 
the Department of Communities and Justice (Department) and the Attorney General of NSW 
(Attorney General) have not invited public comment on these issues, REINSW feels that it is 
imperative to bring the following matters to the Department and Attorney General’s attention:  

(a) the ability for the New South Wales Civil and Administrative Tribunal (NCAT) to 
exercise federal jurisdiction, which is a matter that REINSW has raised with the 
Department several times in the past, but which continues to be a significant issue in 
the timely and cost-effective resolution of property disputes where one or more parties 
reside interstate;  
 

(b) the technological difficulties arising from the rise in videoconference and telephone 
hearings as a result of the COVID-19 pandemic, which have caused significant delays 
and expense to parties and, in some cases, have even affected the procedural fairness 
of a hearing;  
 

(c) a request to make the link to NCAT’s electronic portal for the filing of evidence online 
widely available to expedite the preparation of matters for hearing;  
 

(d) seeking clarification from the Department regarding the application of section 107 of 
the Residential Tenancies Act 2010 (NSW) (RT Act) so that REINSW can update 
members accordingly; and 
 

(e) concerns about delays arising from conciliation practices prior to hearing.  
 

REINSW hopes that the Department and Attorney General will consider REINSW’s comments 
and recommendations in this Submission, and take steps to apply and implement them for the 
betterment of the property industry.  

2. Federal Jurisdiction Issue 
 

On 10 July 2019, REINSW provided, by way of a submission, feedback to NCAT in relation to 
the statutory review of the Civil and Administrative Tribunal Act 2013 (NSW) (Statutory 
Review Submission). One of the matters raised in REINSW’s submission was the federal 
jurisdiction issue; an issue which REINSW has long been lobbying for, given the confusion 
and potentially serious ramifications it has had on the speedy resolution of property-related  
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disputes. REINSW has lobbied for this issue in previous submissions too and took the initiative 
to proactively include this issue in its Statutory Review Submission, even though the 
Discussion Paper didn’t include the topic, because it continues to have serious consequences 
for consumers by remaining unaddressed.  

The background to this issue is explained at length at paragraph 2.1 of the Statutory Review 
Submission, which we enclose as annexure A. However, briefly, this issue arises out of the 
findings of the High Court decision of Burns v Gaynor [2018] HCA 15 which found that NCAT 
could not exercise federal diversity jurisdiction under sections 75 and 76 of the Constitution 
and, therefore, has no jurisdiction in relation to matters of Commonwealth and Commonwealth 
laws. Since NCAT is a Tribunal, as opposed to a “court of the state” it does not have original 
jurisdiction under section 39(2) of the Judiciary Act 1903 (Cth), in matters which the High Court 
has original jurisdiction, and so cannot determine matters where a party resides in a different 
State pursuant to section 75(iv) of the Constitution.  

The implications which flow from this decision are significant for property-related matters as it 
means that parties who reside interstate must instead apply to the Local or District Court of 
NSW, rather than NCAT. Given that one of the major reasons for establishing NCAT was to 
provide an expeditious and cost-effective means for parties to resolve property-related 
disputes (and not to deplete the resources of the Local and District Courts of NSW with simple 
matters which could be dealt with by a Tribunal such as NCAT). However, it is not just a simple 
matter of applying to a Court over NCAT, rather these matters are often complex and there is 
a general lack of clarity around processes to be followed where one of the parties resides 
interstate. 

The following recent example, that was brought to REINSW’s attention by one of its members, 
highlights the complexities, and time-consuming and costly nature of this issue on parties to 
proceedings: 

• A tenanted property was sold in NSW by a vendor who lived in Queensland.  
• The tenant failed to vacate the property on 5 December 2021, the date of the 

termination notice.  
• Completion for the sale of the property was extended so that the matter could go to 

NCAT because, even knowing there was a jurisdiction issue, the parties required a 
letter referring them to the Local Court.  

• The letter from NCAT allowing the parties to apply to the Local Court was obtained on 
10 January 2022. 

• However, the purchaser had to settle by 24 January 2022 because they had a first 
Home Buyers Grant which expired on this date and would otherwise forego the grant.  

• A Court hearing could not be obtained prior to 24 January 2022, nor vacant 
possession. 
 

This is but one example of the ramifications of the jurisdictional issue. There are many more. 
REINSW’s view is that the Government needs to take action on this issue as an utmost priority 
because, as REINSW has raised with the Department previously, it continues to have a 
significant impact on consumers and the industry. REINSW requests that the Department and  
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the Attorney General have regard to the matters raised and recommendations set out in 
paragraphs 2.1 (a)-(c) of our Statutory Review Submission at annexure A.   

As discussed in our Statutory Review Submission in paragraph 2.1(d), REINSW recommends 
that this issue could be resolved by:  

• Inserting into the Civil and Administrative Tribunal Act 2013 (NSW) a provision with a 
similar effect to section 164(1) of the Queensland Civil and Administrative Tribunal Act 
2009 (Qld) which makes the Tribunal a court of record; a provision which was 
subsequently upheld in the Queensland Court of Appeal in Owen v Menzies [2012] 
QCA 170. Such a provision would confer on it the right of federal jurisdiction; 
alternatively, 
 

• An agent residing in NSW could make an application on behalf of the interstate 
landlord, akin to section 190(3) of the RT Act which permits an agent to apply to NCAT 
on the landlord’s behalf.  

 
REINSW would be happy to work with the Department and Attorney General to devise a viable 
solution if neither of the suggestions proposed above is suitable to Government. However, we 
stress that a solution needs to be reached in order to streamline the administration of justice 
in matters involving interstate parties, as the current position is not workable.  

3. Videoconference issues 
 

Videoconference and telephone hearings have been a good alternative to in-person hearings 
throughout the COVID-19 pandemic and NSW’s various lockdowns. They have enabled NCAT 
to continue to safely hear matters, thus ensuring the continuation of the administration of 
justice throughout this difficult time. However, REINSW has also received repeated feedback 
from real estate agents who are members of the REINSW, that these methods of hearing can 
cause significant technological difficulties which can adversely impact the parties to, and 
outcomes of, proceedings.  

Many agents have provided REINSW with examples of hearings where NCAT members are 
unable to hear one or both parties during a hearing. This has caused hearings to be delayed, 
or more seriously, dismissed for non-appearance – even if parties have logged on and are 
present in the video call.  

One agent informed REINSW that their matter was dismissed for non-appearance because 
the NCAT member could not hear them, even though they were in the videoconference room, 
telling the NCAT member they were present and the microphone bar was moving. While this 
matter was re-listed, it caused significant delays for both parties in the finalisation of this 
matter. This is of significant concern where a matter is urgent or time sensitive (for example, 
where a party is applying for orders to vacate a property where a termination notice has not 
been complied with). The issue of an NCAT member being unable to hear a party who was 
present was a matter echoed by multiple agents, indicating that this is a widespread issue of 
concern. REINSW feels it important to raise awareness of these issues so that they are 
rectified to avoid any potential procedural unfairness. 
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Another agent notified REINSW that sirens in the background interrupted their 
videoconference hearing, so much so that it prevented them from hearing orders made by the 
NCAT member. When this agent received a copy of the NCAT orders, they allowed the tenant 
to provide further submission but did not allow the agent to respond to a $12,000 claim. When 
the agent raised this with NCAT, the agent was told that they would need to seek leave from 
the NCAT member for their additional documentation to be considered. This agent also said 
that, during the videoconference hearing, the line was disconnected on multiple occasions. 

REINSW understands that, when hearings are conducted by videoconference, some 
technological issues are bound to occur. However, REINSW is concerned by:  

(a) the number of agents who experienced technological issues of a similar nature (for 
example, NCAT members being unable to hear them) which have caused parties to 
incur significant time and expense; and 
 

(b) the significant delays and issues of procedural fairness that these technological issues 
cause the parties. For example, a party is unable to know what is expected of them if 
they cannot hear the NCAT member giving orders. This is of particular concern not 
only for agents, who regularly appear before the Tribunal in the course of their practice 
as property professionals, but also for tenants who may not have a detailed 
understanding of NCATs processes and procedures.   
 

Given the prevalence of such issues, REINSW recommends that NCAT consider the 
technological processes being used to conduct videoconference hearings and assess whether 
there is any way to make the hearings more user friendly. REINSW also recommends that 
NCAT provide clear guidance to parties about what they should do in the event that a line 
drops out, where they cannot hear a party or NCAT member during the course of a hearing 
and what steps a party can take to have a matter listed promptly in the event the matter, 
dismissed for non-appearance, is due to technological difficulties. 

 
4. Notification of Hearings and Hearing Dates 

 
REINSW is aware of circumstances in which a respondent to an NCAT application has not 
been notified or served with the application or hearing date by way of email. This can arise 
from a variety of situations, including where a respondent’s email address is incorrectly 
entered or if the respondent has intentionally included a “fake” email address in the application.  

Where a respondent is not aware that an application has been made against them or of the 
hearing date, REINSW is concerned that the matter may be resolved in favour of the applicant 
at the first hearing date as the respondent hasn’t appeared. REINSW has been made aware 
of a real-life example of this injustice.     

REINSW recommends that in circumstances where a respondent doesn’t appear, the 
applicant should be required to show proof of having notified the respondent by email and 
proof of the respondent’s email address (for example, the respondent’s contact details on the 
residential tenancy agreement) so that the NCAT Member can ensure that the other party was  
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adequately aware of the matter before them and of the hearing date. Alternatively, REINSW 
recommends that NCAT consider alternative ways to address this issue, as it is important that 
the respondent have an opportunity to answer the case against them. 

5. Electronic evidence 
 

REINSW understands that parties to proceedings have been advised that a hard copy dossier 
can be submitted in relation to a hearing and that there is no other method for submitting 
evidence electronically. However, REINSW has recently become aware that there is a link on 
NCAT’s website titled Submission & Evidence Filing which permits the electronic filing of 
evidence. 

Given this readily available electronic method for submitting evidence, REINSW would like to 
request that NCAT make the electronic filing available to parties more generally. REINSW’s 
view is that such a request would greatly expedite the preparation for proceedings and save 
time, paper and costs. It would also be particularly useful in the current environment where 
many hearings are conducted electronically by way of a videoconference or telephone 
hearing. 

6. NCAT’s position on section 107 of the Residential 
Tenancies Act 2010 (NSW) 
 

REINSW has been made aware of a matter which, in our respectful view, should be raised 
with NCAT because the NCAT Member’s determination does not align with our interpretation 
of section 107 of the RT Act. In this matter:  

• The lease in question commenced prior to the 23 March 2020 amendments and 
was to expire in four days when the tenant abandoned the premises, failing to 
provide 14 days’ notice required under section 96 of the RT Act.  

• The agent sought the lesser of the break lease fee (which, because the lease was 
signed before 23 March 2020, was four weeks) or the two weeks rent, at $400 a 
week, for failure to give notice.  

• The NCAT Member told the agent that she was not entitled to the notice period, 
only to a one-week break lease fee under section 107 of the RT Act.  

• The agent queried whether the one-week break lease fee should only apply to 
leases signed after 23 March 2020, but was unable to refer the NCAT Member to 
a particular section of the RT Act. 

• The NCAT Member checked the transitional provisions in Schedule 2 to the RT 
Act, but said he couldn’t find a saving provision to that effect and that the agent 
could appeal if he was incorrect. 

• He awarded the agent a one-week break lease fee, but then deemed, as there was 
only four days left of the tenancy, “I’m going to pretend it’s a money order just for 
the moment” and made an order for $228.57 on a pro-rata basis.  
 

Given that break lease fee timeframes are important matters which regularly arise when 
managing tenanted property, REINSW is seeking further clarity about the application of  
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section 107 of the RT Act on leases entered into prior to 23 March 2020, as REINSW had 
taken the view that:  

• Item 25 of Schedule 2 to the RT Act states: “Section 107, as substituted by the 
Residential Tenancies Amendment (Review) Act 2018, does not apply to a 
residential tenancy agreement entered into before the substitution of that section”; 
and 
 

• as there were only four days remaining until the end of the fixed term agreement, 
the amount owing under the lease should have reflected the lesser of the two-week 
termination notice period provided for in section 96 of the RT Act or, because the 
lease was entered into prior to 23 March 2020 and so a previous version of the RT 
Act would apply, the 4-week break lease fee. 
 

On an additional, but related matter, REINSW is also not aware of current nor previous 
versions of the RT Act that provide for awarding the break fee sum on a pro-rata basis as if it 
were a “money order”. REINSW’s understanding was that the break lease fee is the relevant 
amount provided by section 107(4) of the RT Act.  

REINSW would be grateful if NCAT could please confirm its position on these two matters 
related to section 107 of the RT Act so that REINSW may update its members accordingly.  

7. Delays arising from conciliation and hearing practices 
 

The final area for consideration that REINSW would like to raise with the Department and 
Attorney General concerns delays arising from NCAT’s conciliation and hearing practices.  

An agent advised REINSW that they had lodged an application with NCAT for unpaid rent on 
16 February 2021. The next day the applicant was given a “notice of conciliation and hearing” 
which included directions about how to prepare for the conciliation/hearing on 9 March 2021. 
These directions also stated that “the application will be listed for 15 minutes for the purpose 
of conciliation/hearing. If not settled or finalised, the case may be adjourned for formal 
hearing”.  

On 9 March 2021, the NCAT Member attempted to conciliate the matter and, when the 
conciliation was unsuccessful, adjourned the matter for formal hearing. On 21 April 2021, six 
weeks after the initial hearing, the parties received a notice of contested hearing listed for 8 
June 2021. This occurred in circumstances where the tenant had paid no rent towards the 
property but continued to occupy it.  

REINSW has the following concerns about this practice: 

(a) There is a four-month delay between the date on which the NCAT application was 
lodged and the date of hearing. REINSW is of the view that this delay is too long, 
particularly in circumstances where no rent has been paid and the landlord has 
been financially prejudiced.  
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(b) NCAT has informed REINSW in the past that it would prioritise hearings for non-
payment of rent – but the timeline above does not appear to support this. 
 

(c) It appears that the initial conciliation/hearing date is mainly for conciliation 
purposes, rather than a formal hearing and that the matter is only heard on this 
date if the matter can be finalised as a matter of process (for example, if one party 
doesn’t appear, rather than if the hearing is contested). However, REINSW 
frequently receives complaints from agents about this NCAT practice because, if 
the conciliation is unsuccessful, the matter needs to be re-listed which causes the 
parties significant delays. This is particularly of concern for urgent matters, such as 
the above example which relates to outstanding rental arrears. REINSW’s view is 
that the delay between the conciliation and formal hearing could be reduced by 
one of the following practices:  

 
i. list a matter for conciliation prior to the hearing date so that the matter could be 

expedited; or 
 

ii. list the matter for conciliation/hearing as a matter of process (so that the matter 
can still be finalised, if necessary) but consecutively list the matter for formal 
hearing shortly after so that if conciliation is unsuccessful the parties do not 
have to wait six weeks to have it re-listed; or 

 
iii. where a mediation is unsuccessful, the parties can have the matter heard 

immediately.  
 
While not specific to this example, REINSW would like to raise with NCAT the following 
additional matters relating to conciliation practices, which we feel are important to note:  

(a) The conciliation process is supposed to be confidential and so, if the conciliator 
was the same NCAT Member who hears the matter at final hearing, there may be 
conflict of interest related concerns. REINSW recommends, if such a practice has 
not already been implemented, that where an NCAT Member conducts a 
conciliation which is unsuccessful, that they not be re-allocated the matter again 
for formal hearing for confidentiality and conflict reasons. 
 

(b) In this regard, REINSW requests confirmation that NCAT Members are, in fact, 
trained conciliators. 
  

(c) As an ancillary issue, REINSW has also been told by agents that apparently NCAT 
Members do not appear to have read the file prior to the commencement of the 
hearing. REINSW requests that this be brought to the attention of NCAT Members 
because, as they are aware, it is important that the decision maker adequately 
understands the facts and issues of the dispute before adjudicating the matter.  
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REINSW requests that NCAT consider these matters, bring them to the attention of NCAT 
Members and, where necessary, update their internal processes to address and improve 
these areas.  

8. Summary 
 

In summary, REINSW makes the following recommendations:  

• The Department and Attorney General have regard to the matters raised, and 
recommendations set out in REINSW’s Statutory Review Submission on the federal 
jurisdiction issue and take steps to resolve this matter because, as evidenced by the 
example provided above in paragraph 2, this matter is causing significant issues for 
the cost-effective and timely resolution of property disputes where one or more parties 
reside interstate. 
 

• The Department consider the technological processes being used to conduct 
videoconference hearings and assess whether there is any way to make virtual 
hearings more user friendly and reliable. 
 

• The Department provide clear guidance to parties about what they should do in the 
event that a line drops out, where they cannot hear someone during the course of a 
hearing or what steps a party can take to have the matter listed promptly in the event 
that a matter, dismissed for non-appearance, is due to technological difficulties. 
 

• The Department consider implementing a procedure whereby, if the respondent does 
not appear at a hearing, an NCAT Member should request evidence from the applicant 
that they have notified the respondent of the application and hearing date as well as 
proof of the respondent’s contact details (for example, the contact details on the 
residential tenancy agreement). Alternatively, REINSW requests that the Department 
consider other means by which this issue could be resolved. 
 

• The Department make the link to NCAT’s electronic filing portal widely available as an 
easy and cost-effective way for parties to submit evidence in an NCAT matter. 
 

• The Department confirm its position regarding the application of section 107 of the RT 
Act so that REINSW can update our members accordingly. 
 

• The Department consider the three suggestions raised by REINSW in paragraph 7 
above in order to reduce delays between a matter going to conciliation and formal 
hearing. 
 

• The Department consider implementing a practice, if not already adopted, whereby the 
NCAT Member who conciliates a matter is not re-allocated the same matter for final 
hearing.  
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• The Department consider the additional issues raised by REINSW in paragraph 7 
above in relation to conciliation practices and improve NCAT’s internal processes 
and/or bring these matters to the attention of NCAT Members, as necessary. 
 

9. Conclusion 
 

REINSW raises these areas for consideration with the Department as they are important 
matters which significantly impact the timely, cost-effective, and fair resolution of property-
related proceedings within NSW. REINSW hopes that by bringing these areas of concern to 
the attention of the Department, the Department will be able to take steps to address them for 
the betterment of the property industry.  

REINSW appreciates the opportunity to provide this Submission and would be pleased to 
discuss it further, if required.  

Yours faithfully 

 
Nicole Unger 
General Counsel 
 



Annexure A 

 

The following pages include REINSW’s letter to NCAT’s President dated 21 March 2017. 

  







Annexure B 

 

The following pages include REINSW’s submission in response to the statutory review of 
the Civil and Administrative Tribunal Act 2013. 
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